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SllMMAR)

The Commission is faced with a clear choice' 1"C\~ldate [LECs in a manner inconsistent

with the pro-competitive. deregulatory, intent of 1hc Telecommunications Act of 1996. or

exercise the independent regulatory forbearance authorl1y Congress provided the Commission in

Section 706 to ensure that incentives for ILECs to 111 a/.; , the husiness decisions to invest in

advanced telecommunications infrastructures and Sl'n Ices hecome a reality. Comments filed in

this proceeding raise no new arguments to support rcle!!ating [U~Cs to second-tier participants in

the competitive. high-speed data and Internet markets Indeed, the evidence is irrefutahle that

non-IU-<Ts control both the Internet backbone and rsl' markets. Similarly. competition to build

ne\v advanced transmission links continues at unprecedented levels. In short, [LECs are not a

hottleneck to competition in these markets. The Commission should exercise the independent

authority Congress provided in Section 706 ofthe\c1 \(J ensure that the public realizes the

henefits of access to high-speed data and Internet sen Ices at competitive prices - - benefits which

only market-driven competition, not government regulations. can provide.



INTRODUCTION

local exchange carrier industry ("ILECs").

telecommunications networks and services by removIng regulatory barriers to infrastructure
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Commissilon to create more regulations to further \~on))1etitjon in advanced data and Internet

investment and by promoting competition. Congress did not provide instructions for the

mandate t;Clr the Commission and state Pt ICs to creak incentives for the deployment of advanced
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telecommunications data and Internet markets.

simply placc ILECs at a compctitive disadvantagc in tIll: high-speed. advanced

the continued expansion or advanced te!ccommUlllGll1{)IlS Ilctworks and scrviccs. Also,

2

wholly different from imposing regulations upon rI [,( s. \vhich sen e as disincentives to their

markets .. [n fact, the Act and Section 706 were illlended hv Congress to be pro-competitive,

deregulatory, instruments that would drive market-hased competition and vvould lead to

infrastructure investments. innovation. public access tl \ 'xpanded choices. and lower prices.

while expanding the nation's technological edge in L'.lohal markets.\pparently. the regulatory

I'orhearancc clearly expressed by Congress in Seetipn '116 has been overlooked by those who

Government regulations in competitive market'· like the data and Internet markets. stifle

would write about the public henefits of competition. '\ hile concurrently proposing that more

puhlie demand for greater bandwidth capacity and till' products and services made possible from

regulations be erected by the C'ommission in thc name, ,I" protecting the public interest, but which

competition. Section 706 prcsents the Commission \\ ilh a unique opportunity to try something

f\1oreover. the so-called last -mi Ie monopoly that II H ,have to customers and cnd-users has not.

\villnot. and cannot impede as alleged by competitor' seeking protection hom competition.

handwidth capacity. through advanced telecOmmll11ic;ltions network infrastructures and services.

deployment of advanced telecommunications netwprk~ and services. to meet the ever increasing

specd data and Internet markets were created absent Ul'vcrnment regulation, not because of it.

unquestioned is that the publ ic' s demand - ... customers and end users - - for increased

dcployment of advanced telecommunications network What is undeniable is that the high-
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has not heen. nor can it he. met solely hy those comrelilors seeking to enhance their existing

competitive advantages hy hurdening ItECs with administratively hurdensome and costly

regulations that serve to deny the puhlic the henefib (\1 \·ompetition.

l iSTA urges the Commission to forgo impositwn of nevv regulations. By adopting a

policy of regulatory forhearance from regulating 11 FC participation in the extremely competitive

high-speed data and Internet markets. the puhlic vvi II he the heneficiary of greater choices in

products and services. lower prices. technological 111nO\ ation. and access to increased handwidth

capacitv. [n short the benefits of market-driven cOll1rH'tition cannot he matched by government

regulations which service only to stifle competition .. cnatc harriers 10 infrastructure investment

establish artificially high prices for high-specd data and Intcrnet services. impose costly and

administratively burdensome multiple systems ot' rcgllLltions. \vhile protecting some and

punishing ILECs \vho seck to compete on regulatol"\ ;(nd competitively neutral playing field.s.

This Commission can secure the nation's future techntllogicaL economic, and global

competitiveness by investinp in forward-looking ruhlll policy that accentuates reliance on

market-forces to drive infrastructure investment b\ II I ('S in advanced telecommunications

networks and services. In recently remarks. Chairman Kennard has championed UST/\'s

hedrock belief in free market forces as the only driver \ II competition:

I have an abiding and unabashedfaitlt in the power oftltefree
market to deliver the best, most innovative and cheapest
communications services. We cannot legislate or regulate to stop
technological change. And we cannot legislate or regulate the
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power (~fthe market to drive change. I

The Clinton Administration has also spoken t~l\orahly ahout the henefits of competition

over government regulations. i\ recent report on competition in the data and Internet markets hy

the Department of Commerce cone! uded:

Greater competition in telecommunications ... should be
encouraged so that high-bandwidth service,\' are brought to
homes and offices around the world and so that the new
converged market place (~fbroadcast. telephony and the Internet
operate based on laws ofcompetition lIlUl consumer choice
rather than tho,\'e (~lgovernment regulation. 2

In a letter to Chairman Kennard. the !\ssistant '-;ecretary ()r Commerce and Director of

the National Telecommunications Information Adminl';tration ("1\.ITIA") remarked:

The Administration has long believed tltat 'Iolne (~lthe most
effective waJ's to promote investments in our nation's
information it~lrastructure is to introduce orfurther expand
competition in communications and information markets. •
Competition will lead to lower prices. greater consumer choice,
andfaster deployment (~radvanced telecom networks and

. \serVices.'

U~TA recommends lhat the C'ommission dC111t 1nstrate the Chairman's faith in the free

markel hy allowing that ver:- market to drive infrastnlclurc investment hy ILECs and others in

Remarks of William E. Kennard. Chairman. Federal Communications
Commission before the Congressional Economic leadership Institute. .June 17. 1999.

http://w\'vw.fcc,gov/Speeches/Kennard/spvvekg1 7 hlm1

The Emerging Digital Economv at ';0·;' 1 April 199X.

Letter ft'om Assistant Commerce ~ccn.·lary and Director of NTfA Larry Irving to
Wilham E. Kennard. Chairman Federal Communicatipns ("ommission. July 17. 1998.

http://www .ntia.doc.gtl\./l1tiahome/fccfill ings/scc 7(!(1 hl111
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advanced telecommunications networks and services i.d competition. not government

regulations .. determine without regard to preconce1\i:d Ideas. how best to meet the publie's

demand for high-speed data and Internet services. B~ holdly going where no Commission has

gone hefore - - regulatory t()rhearance of [LEC iml'stl1lcnts in advanced telecommunications

networks and services - - the Commission will lravcl !hc last mile towards ensuring that the

puhlic will reap the rewards of market-drive compctitli11l lI1tended hv the Act.

I. SECTION 706 REVIEW SHOULD NOT
BE USED AS AN OPPORTUNITY TO LITIGATE
THE LOCAL COMPETITION ORDER

A number of'parties seem interested only in uSIng this proceeding to repeat

unsuhstantiated arguments lhat ILECs are not mcetln!-' their obligations to open the local

exchange market to compctition 4 Conversely. it i', arE lied that the market for Internet backhone

services is competitivc.~

I rSTA' s position is that publ ic access to achanclxl data and Internet networks and

services is not placed at risk should ILEes he permitted to deploy such networks and services

without having to meet Section 251 obligations or scp;natc suhsidiary requirements. Even

assuming. arguendo. that the demand f'or increased h;lI1dwidth capacity is heing met. h there is no

hasis I()r creating regulatory harriers to ILECs making I'usiness decisions to invest in deploying

,"'ee. e.g., /1 Tfl( T ('ommenfs at 23-~2: tj( ji/Vorlc/( 'om ('omment." at 22-24.

MC/IWorld( 'om ( 'ommenl., at 20

/d.
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MCI/WoridCom's arguments that there is no data and Internet trattic congestion to

competition is clearly evident in the high-speed data and Internet markets,

accessing high-speed data and Internet services at l'011lpetitive prices.

6

arguments regarding requirements under the Act applicable to ILEe wireline networks where

additional bandwidth capacity, More competition can onlv serve the public's interest in

The Commission's Section 706 review should !lot be misused as a proceeding to raise

II. COMPETITION IS NECESSARY TO MEET
THE BANDWIDTH CAPACITY SHORTA(; E

The need for greater handwidth capacity is furt her demonstrated hy the market factors

warrant regulatory forbearance of ILEC deployment 01 advanced telecommunications networks

levels with I JUNET projecting that network traffic is doubling every 100 days'>

and services is inconsistent with prior statements. 7 iV'cording to a III lNET' executive and chief

the world. Moreover, the demand for bandv,;idth cap'h.'lv continues to grow at unprecedented

scientist Mike O'Dell The capacity crunch is real and will continuefor quite some time. x

See Traffic Server, LwXe Scale Network ( 'aches Prol'ide ;'v!ore Bandwidth/hr
Your Alonev, Inktomi Corporation White Paper a12, 1"i)7

httpJlwww.inktomi.com..Tcch/EconOtl~argeScale(·.l(ill.html

1iliNET is a MCI/WorldCom subsidiary and is one 01 the largest Internet backbone providers in

ld.; 5;ee also, 'Inited States Department, ,I' Commerce The Emerging Digital
Economy at 8. April 199R

MC/IWorldcom ('omment,\' at 20 ("(ontrary to ILEC allegations, there is no
shortage of long-haul backbone capacity outside local networks nor is there any evidence of
under investment in Internet facilities,").
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additional bandwidth capacity is made clear

Accord ing to Legg Mason'" Precursor research

The sustained economic and tcchnological ;lli\:lntage of domestic companics depends

7

While billions ~ldollars ~lshareholder wealth has been created
in Internet stocks in just afew years, the biggest wealth creation
story may be in the rest (if the $ 7 Trillion economy that uses the
Internet. The Internet changes the basic way businesses build
and distribute products, and buyers conmme them Internet
technology changes how businesses ident~fy customer needs,
develop products, market to distinct segments, integrate
suppliers, build products with less waste, distribute quick(y alltl
cheaply, and serve customers. In short. the Internet changes
business models that companies lise to ('arn profits by sati.~fj:ing

The Internet ... has created the needfof significant bandwidth to
support the high level ofdata requiredfor multimedia-rich,
interactive Internet connections. While the backbone (~lthe

information superhighway has been upgraded ... the on/off
ramps are still a major point (if conge.\·tion. Standard modem
rates have increasedfrom 3()() bits per wcond (bps) in 1980 to
56,600 bps today, but this still remains inadequate for the
transmission ~lgraphics and detailed content. This is the so­
called 'last mile problem, ' which deals with the cooper local
loops that connect user sites to the local or regional networks.
The telecommunications infrastructure, which is based on
twisted-pair copper wires that were designed/or voice
transmission and on(y limited data transmission, doe,\' not have
the capaci(yfor high-speed data transmission needed to support
the pr~iected level (~/1nternet usage. rhus, limited bandwidth
becomes a potential barrierfor electronic commerce. III

which drive economic commerce. In a recent report ;Iuthored lw Legg Mason the need for

upon greater. not lesser. deployment of advanccd k!eC(\IllIllUnicatiolls networks and services

See Legg Mason Equity Research. {(nt/tll7!e ( 'ommeree Investinglor the Nell

\4i//ennium at 43, April 19q9
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States,l-1

customer needs. J 1

not compete with other competitors to provide the handwidth capacity. transmission links and

ILl.

lei.

1 ;

I.' See I3T World ('ommunicatiof]S Relh)I' ! INS/') The (ilohal ('hal/enge

http://ww\v.bt.com/glohal reports/I 998-99

It its report on worldwide communications trends. British Telecommunications ("BT")

regulations create disincentives for infrastructure iml'-;Iments hy II FCs. while competitors feed

noted the explosive grovvth of the Internet and the ecollilmic and technological advantages

more than 70% of its corporations on line. and hct\vecn 60-70 o/() of domestic corporations

enjoved bv the United States 12 Accordinl'. 10 rrr" repnrt. the {fnited States leads the world with
.,. .. ......

addition. B'T"s report noted that the number of Inlernl'! sites is doubling each year in the United

Beyond the rhetoric of competitors seekini-! i!()\ crnment protections from competition. the

operating intranets. with 2Y~!() of North American l:on1)lanies also operating extranets. 13 In

lhm rewards bald claims and allegations of ll1onopoh ,onlwl b\ lLF:Cs. The Commission's

corporations as they compete in global markets is plal',.'d at risk hecause of Commission policy

exceeds current capacity Similarly" the economic ,lIld technological edge enjoyed by domestic

data estahlishes that the need for high-speed. advanced data and Internet networks and services

at the network trough of 11 Fes. There are simpl~ no J'uhlic policy reasons why ILECs should

i i See Whyman. Bill. Net Impact. GUide 10 Ilmt·' the Internet ('hanj{es the Industrh's
and ('()fJ1fJanies in Whichl'ol! Inve,'I't at 6. Legg Mason Precursor Group. Fall J 998.

LJSTA REPLY COMMENTS
CC DOCKET NO. 98-146
OCTOBER 8. 1998



advanced, high-speed data and Internet services the puhlic demands, llSTA urges the

('ommission to remove anti-competitive reglllation~ \\ hlch serve only to stitle competition, limit

infrastructure investments. f()restall the deliver) of ~l(h ,mced telecommunications services to

rural and small communities. and create artifieiall) hi~her prices for access by the public to

existing high-speed data and Internet networks and scr-' Ices

III. UNFOUNDED FEARS OF ILEC MONOPOLY
CONTROL OF DATA AND INTERNET MARKETS
IS NOT SUPPORTED BY THE EVIDENCI-

Government regulations to curb potential I [F( nwnopoly control of data and Internet

markets is often cited by competitors asjustification tw seeking. g.overnment sanctioned

protection from ILEC competition. Typical of such ullsupported arguments are AT&T's

comments which proclaim that fLEes are impedinL' tht growth of advanced telecommunications

networks and services by not complying with Section "1 requirements offhe Act.
l
:' Contrary

[p conventional wisdom. the record makes clear that II, Impetitors. not ILEes control the data and

Internet markets. 16

MCI/Worldconm acknowledges that the mark,'! for Internet backbone providers has more

/17ff., T ( 'ommcnl.\' at 26-36.

II, Merrill Lynch reports that "2Q results lor the ('I J::C sector continued to shcnv

strong revenue grcnvth ... LIp 60% year over year and -;6(% sequentially, led by strong data and

dedicated services revenue." 5','ee Merrill Lynch Tel('com Services - Local Reporl at 5.
September 22, 1998. Salomon Smith Barney telecommunications analysts predict that CLEes
will exceed 50% market sharc of the local exchange market well ahead of the period oftime it
lOok Mel. Sprint. and other competitors of AT& I ((I leach such results in the IXC market. .\'ee

(iruhmann/McMahon. 1\('1'/('11' ofFirsl (jUl/rler (I F( und RB()C rinc <irml'lh. May 6. 1999
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Internet hackbone hv MCI/WorldCom:

Plans and Pol icy. the author noted the following

Cahle and \Vireless. the DoJ ,~xpressed its concern <tOOtH the \vorldv'vide monopoly over the

By mid-/997, there were more than 3,7()() ISP,fii in North
America alone. ,More recent estimate\ indicate that the number
oflocal and regionallSPs has grown to over 4,800. At one point,
collective~v_ the 'Big Four' online sen-ice Companies - - America
Online, Inc. ("AOL '), CompuServe (CompuServe was later
acquired by AOL), ,Microsoft Corp, and Prodigy, Inc. - - !\'erved
84% ofthe total audience. Including.4 T& T Corp's 'WoridNet'
(the largest so-called 'pure' Internet access provider) into a 'Big
Five' takes the collective total market ..hare of these entities up to
88%, and underscores the increasing contribution ot'Internet

MCf/Wo/,ld( 'om ('ommen!.\· at 20I'

The growth in ISP providers also retlect~ the dtlfllinance of competitors, not fLEes.

The merger as originally proposed would have given
WorldCom/MCI a .fignijicant proportion ofthe nation's Internet
traffic, giving the company the abilit,v to cut oifor reduce the
quality of Internet services that it provided to its rivals.... This
divestiture benefits anyone who relies on the Internet because it
preserves competition among major Internet service providers.
Consumer will benefit with lower prices, higher quali(v, and

greater innovation .... IN

1\ Department oj' Justice Press Release ill 1-:2. July J 5. 1998.
http://\\WW.usdoj .gov/atr:puhlic/prcss releases /, qqXI 1829.htl11
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serving that market. In the recent report on caole ~Itld lhe Internet bv the Commission's Office of

mandating that MCI divest it~ estimated $1.75 oillion \ ;due Internet husiness. purchased hy

approved the MCl/WorldCom merger after requirinl! tlw largest merger divestiture in history. [n

than 40 competitors. Ii The Antitrust Division of the Department of .lustice ("00.1") recently



CONCL1JSION

networks and services. with the concomitant fewer cht ,ices.

access services to the overall online ,'en'ices .'1ector. I
"

t t

Internet markets hy monopoly control of these markeh through Commission regulations that

the Act I()r the self-indulgent interest of maintainin!! a competitive advantage in the data and

The competitive dominance ofnon-I1 I:Cs in the Internet backbone and ISP markets is

Market forces. not government regulations I1111st drive competition. The Commission

demonstrahle evidence that they. not ILEes. exhihit m~llkct power and monopoly control.

The data and Internet markets arc competitlvl' Ihese markets arc also dominated and

'Vloreovcr. non-ILEC monopoly control of the data ;llld Internet markets was achieved not

that ,\T&T. \1CI/WorJdCorn{ {INET. OWFST. I I.'W' ;. /\merican Online and others dominate.

impair the ahility of ILECs to compete on a regulator' md competitively neutral basis. The

withstanding the baseless arguments that ILFCs arl' imr~eding. competition in the very markets

winners thus far are those entities which seek to hIde 11")111 competition. Conversely. the puhlic

control hy those competitor" who seek to undermined lhe pro-competitive. deregulatory intent of

:'i See Esbin, Barbara. Internel ()ver ('ahlt, Defining the Fu/ure in Terms of/he
/'ml. opr Woking Paper Sl~ries No. 30 at 19. !\UUlIsl 199X.

suhsidizes these companies hy raying higher rriccs jl)\ access to advanced telecommunications

can provide incentives for more. n01 less. competit inn h\ permittin!! [U~Cs to operate in the

same regulatory environment as its cnmpetitors ()lhc 1 \\ise. the Commission's legacy may he
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benefits of competition intended by the Act.

to such services with estimated losses for cellular St'rV!l'I?~ as high as $100 bil1ion.
2u

business. to invest in the nation's telecommunicati(lns II1ti',lstructure and reap the rewards. or

12

USTA ('wnmen/s at 7-10.
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The public should not he presented with a bill 1I1dt amounts to an implicit subsidy for

Commission to exercise the independent forhearance ;ll!thority ill Section 706 to achieve the

experience the failures. that (lnly a competitive markc' 'an and should provide. {iSlA urges the

opportunities. on a competitively and regulatory ncutr:l! basis as their competitors now do

Commission policy. can he achieved by permitting" I f's the same unfettered investment

\vell-tinanced. often publiclY traded, dominate pW\Hk'l' (If high-speed data and Internet services.

!\voiding simi Jar onerous results in the data and 1ntl~rnc! markets. based upon misguided

mcssaging scrvices with thc result heing years ofregu!:llorv induced delay in the public's access

that of past Commission's vvho labored mightily to regulate competition for celluldr and voice
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